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THE LEGAL TENDER QUESTION. 

THE surprise with which the decision of the United States 
Supreme Court in the case of Juilliard vs. Greenman 1 was 
received, heightened into indignation by the newspaper crit- 
icisms upon misleading quotations from the opinion of Mr. 
Justice Gray, and the general refusal of jurists to accept a doc- 
trine supposed to have been enunciated in that opinion, have 
culminated in the publication of an essay by a great historian 
denouncing this supposed doctrine. A Plea for the Constitution 
of the United States, wounded in the House of its Guardians? 
by George Bancroft, has been generally received as a valuable 
contribution to the solution of the economic and legal questions 
arising out of the issuing of legal tender notes by the United 
States government. I believe it to be a mistaken plea ; mis- 
taken, because unnecessary. I do not wish for an instant to be 
ranked as a believer in the policy of government finance which 
favors a forced currency ; that is a question which concerns not 
the courts, but Congress ; and as an appeal to Congress in 
favor of honest money, the first forty pages of Mr. Bancroft's 
work will forever stand, clear and crushing, a great plea for a 
great cause. Will Congress heed ? Ask history ; read the 
accounts of recent wars ; investigate the actions of other legis- 
latures and other nations ; and the only answer is, in the words 
of a great French economist : " Recent history proves that a 
forced currency is almost inevitable in time of war." 3 Wisely 
or not, when a nation finds its weekly expenditures approaching 
its annual income, it has resorted in the past, and will resort, I 
believe, in the proximate future, to fictitious methods of finance. 
An evil ? Yes ; 4 but so are ships of war. 

1 no U. S. Reports, 421. 2 New York, Harper & Brothers, 1886. 

s Leroy-Beaulieu, Traite' de la Science des Finances, vol. ii., p. 685. 
4 But Leroy-Beaulieu does not consider it necessarily an evil. " Le cours force est 
ainsi devenu un des grands inoyens de credit des nations modernes. ... II est des 
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But this Plea for the Constitution is addressed to the Supreme 
Court, and deals with a question of deeper significance than 
any matter of finance or economy — a question which concerns 
the fundamental principles of our constitutional law. Mr. Ban- 
croft finds in the decision an assumption that " apart from the 
grants by the constitution, the United States has powers as a 
sovereign government." 1 "The opinion," he says, "clothes the 
government with powers that have no defined limit in its rela- 
tions to the people " ; 2 and elsewhere he declares that the 
court "insists that the United States possess 'the powers 
belonging to sovereignty in other civilized nations, and not 
expressly withheld from Congress by the constitution.' " 3 Such 
is not, I think, the meaning of the decision ; nor can any such 
assertion be wrung from the opinion save by separating cer- 
tain passages from their context and thus entirely altering their 
significance. The very fact that the opinion contains a some- 
what startling reference to the "usage of sovereign govern- 
ments," and another to "sovereignty in other civilized nations," 
should have caused so careful a writer to examine closely the 
reason for the introduction of these phrases. Let us do so. 

The question before the court was, in its briefest but most 
confusing form : May the United States constitutionally issue 
legal tender notes? The court, of course, knew that Congress 
can do nothing not permitted, expressly or impliedly, by the 
constitution ; and that it was not expressly permitted to issue 
legal tender notes. So the question became this : Is Congress 
impliedly permitted to authorize the issue of legal tender notes? 
But again, the court knew that certain express grants may be 

circonstances ou l'on peut mSme soutenir qu'il a rendu plus de services que caus£ de 
prejudices." Traits, etc., vol. ii., p. 613. — "Dans certains cas, pendant une grande 
guerre, le cours force' peut avoir de grands avantages." Ibid., p. 619. — "II serait 
pueril de pretendre que le cours forc£ soit inutile a une puissance qui entre en 
guerre." Ibid., p. 663. — "L'histoire recente prouve que le cours forc£ est presque 
inevitable en temps de guerre : on peut presque affirmer que l'on ne verra pas un 
grand peuple entrer dans une lutte ou sa destinee est en question, sans proclamer le 
cours forc£ des billets d'&at ou des billets de banque." Ibid., p. 685. 

Will not some one give us the results of an investigation of the question which 
shall decide between M. Leroy-Beaulieu and the more orthodox — or more superficial 
— economists? 

1 Bancroft, A Plea, etc., p. 60. * Ibid., p. 6. * Ibid., p. 53. 
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construed to relate to this subject ; and that, as stated by Chief- 
Justice Marshall, Congress, in executing these express grants, 
may use "all the means which are plainly adapted . . . which are 
not prohibited, but consist with the letter and spirit of the con- 
stitution." x So the question had to be lengthened and simpli- 
fied into the following : Are legal tender notes a means plainly 
adapted, not prohibited, consistent with the constitution, for exe- 
cuting certain powers expressly granted to Congress ? 

Of these express grants of power, the most apposite was that 
of borrowing money. The court had previously argued that 
this was a means of, or an assistance to, borrowing money ; but 
upon this point economists differed. Some said the notes 
would have been just as useful in borrowing money without the 
legal tender quality ; others, on the contrary, that the notes 
could not have been floated without it. As to this purely eco- 
nomic question the court probably was in doubt ; and it turned 
to the history of Europe for assistance. What had other na- 
tions — admittedly no more sovereign than ours in regard to 
powers expressly granted to ours — done when they wished 
properly to execute these powers, and especially this power 
" to borrow money " ? A most natural inquiry, surely ; and its 
investigation led the court to answer the great question before 
it (properly put only in the last of the above italicized forms) 
in these words : 

Congress, as the legislature of a sovereign nation, being expressly 
empowered by the constitution " to lay and collect taxes, to pay the 
debts and provide for the common defense and general welfare of the 
United States," and " to borrow money on the credit of the United 
States," and " to coin money and regulate the value thereof and of for- 
eign coin " ; and being clearly authorized, as incidental to these great 
powers, to emit bills of credit, to charter national banks, and to provide 
a national currency for the whole people, in the form of coin, treasury 
notes, and national bank bills ; and the power to make the notes of the 
government a legal tender in payment of private debts being one of the 
powers belonging to sovereignty in other civilized nations, and not 
expressly withheld from Congress by the constitution ; we are irresistibly 
impelled to the conclusion that the impressing upon the treasury notes 

1 4 Wheaton, 421. 
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of the United States the quality of being a legal tender in payment of 
private debts is an appropriate means, conducive and plainly adapted to 
the execution of undoubted powers of Congress, consistent with the let- 
ter and spirit of the constitution, and therefore, within the meaning 
of that instrument, "necessary and proper for carrying into execution 
the powers vested by this constitution in the government of the United 
States." 

This sentence, taken in its entirety, contains nothing "revo- 
lutionary " ; it is only by cutting away the first half and the 
last third of it that the disjointed remainder can seem to 
"clothe the government with powers that have no defined 
limit." The entire sentence, analyzed, cites first, and as a basis 
for the remainder of the argument, certain powers given to Con- 
gress by the constitution, expressly ; secondly, certain means of 
executing these powers which had already been used and ap- 
proved ; and thirdly, another means used by other nations — no 
more sovereign than ours as regards these express grants — for 
executing these same powers ; and then the court says that this 
last power, the issue of legal tender notes, is — an attribute of 
sovereignty ? An inherent power ? Not at all — is " an appro- 
priate means, . . . adapted to the execution of undoubted powers 
of Congress " ; vis., the powers just quoted from the constitu- 
tion itself. Is this a blow at the constitution ? Is it not, on 
the contrary, the " lighting of the candle at the primal light " 
which Mr. Bancroft demands ? 

The other sentences which Mr. Bancroft quotes from the 
opinion, have, when read with their context, the same significance 
as the passage already examined. We find in each case careful 
reference to the constitution for granted powers, and the justi- 
fication of the disputed power as an appropriate means of 
executing the granted powers. The decision, at bottom, is but 
a reaffirmation of the words of Marshall, before referred to : 

Let the end be legitimate ; let it be within the scope of the constitu- 
tion, and all the means which are plainly adapted to that end, which are 
not prohibited, but consist with the letter and spirit of the constitution, 
are constitutional. 1 

1 4 Wheaton, 421. 
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Is the use of the word "sovereignty" objected to? Let us 
go back sixty years, and read from a case reported in i Peters, 
511. On page 546, Chief-Justice Marshall says : 

The judges of the superior courts of Florida hold their offices for 
four years. These courts, then, are not constitutional courts. They 
are legislative courts, created in virtue of the general right of sovereignty 
which exists in the government ; or in virtue of that clause which enables 
Congress to make all needful rules and regulations, respecting the 
territory of the United States. 

This decision was rendered in 1828. These exact words occur 
not only in the body of the decision, but also, to make them 
more prominent and noticeable, in the head-note of the case ; 
and, so far as I know, this decision has never been overruled, 
criticized, or even questioned. On the contrary, it was expressly 
affirmed and approved in 9 Howard, 235 (1850), and in 13 Wal- 
lace, 434 (1871). 

Mr. Bancroft arraigns the court upon another point ; he 
denies that " the power of impressing upon bills, or notes, of 
the government for money borrowed the quality of being a legal 
tender for the payment of private debts was a power universally 
understood to belong to sovereignty in Europe and America at 
the time of the framing and adoption of the constitution of the 
United States." 1 

But as to this, Mr. Bancroft's own words are his refutation. 
Throughout thirty pages he discusses the exercise of this very 
power by the American colonies — whose governments were not 
even sovereign, but derived their existence from the home sover- 
eignty. " A statute of 1 750 peremptorily forbade the issue of 
any such paper in New England." 2 This statute was surely an 
acknowledgment that without such prohibition these govern- 
ments (of mere delegated powers) could issue forced currency. 
England, through its Bank, did the same during the Napoleonic 
wars ; and if the power to do so belonged to its sovereignty 
then, it most certainly belonged to it a few years previously. 
As to France, Mr. Bancroft supports his assertion that it 
had not power to issue legal tenders in 1789, by showing 

1 Bancroft, A Plea, etc., pp. 53, 54, 57. * Hid., p. 58. 
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that evil effects had followed the exercise of this very power 
a few years before, and were to follow again a few years 
later. 1 This is manifestly absurd. It is not a question of 
policy, or of results, that is under discussion, but purely a 
question of constitutional powers ; or, in this branch of the 
discussion, a question of the powers of sovereignty in Europe 
and America, not of the sagacious use of those powers. Mr. 
Bancroft himself shows that the power existed, although he 
makes no reference to the custom of the other nations of 
Europe, in some of which forced currency was a habit amount- 
ing to disease. 

Mr. Bancroft is unjust in his strictures on the court in other 
points. He emphasizes the fact that the case of Juilliard vs. 
Greenman was decided "without even hearing or inviting 
a public argument " ; 2 but he omits to state that the entire 
legal tender question had previously been thoroughly argued 
before the court ; and that, in the eighth and twelfth volumes 
of Wallace's Supreme Court Reports (volumes constantly at 
the side of the learned justices) were to be found arguments 
upon the question before the court, covering scores of pages, 
and embracing the fullest possible discussion of the entire sub- 
ject. The brief of Mr. Clarkson N. Potter, in the earlier case, 
contained every possible argument that could be advanced 
against the constitutionality of the laws, and was printed in 
full in the reports. Nothing stronger has since appeared, and 
nothing half so strong would have resulted from the court's 
" hearing or inviting public argument." 

It remains to point out what, under the interpretation which 
I give to the case of Juilliard vs. Greenman, are the distin- 
guishing features of that decision ; what new rules or doctrines 
it projects into our constitutional law. 

In the first place, it seems to me to settle forever the 
question of the constitutionality of legal tender notes. This 
matter was first argued before the court in 1867. 3 The decision 

1 Bancroft, A Plea, etc., p. 58. a Ibid., pp. 6, 77. 

8 Hepburn vs. Griswold, 8 Wallace, 603. 
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of the court at that time was adverse to the constitutionality of 
the legal tender notes ; but this decision was overruled in 
1 87 1 j 1 and the present court, having both cases before it, has, 
by a vote of eight to one, declared that the latter case was 
correctly decided. This has, therefore, been the law of the 
land uninterruptedly for fifteen years : it is not probable that 
either jurists or laymen will induce the court, now almost 
unanimous, to alter its opinion. 

The train of reasoning which has led the court to its latest 
decision upon this point involves, I conceive, two rules of inter- 
pretation which had not previously been adopted. The first is 
that which impels the court, when construing the constitution, 
to consider the powers exercised in governing other nations ; 
to refer to the " usage of sovereign governments." If this is 
an innovation, I consider it a most useful one, if made use of, as 
in this case, only with regard to powers expressly granted by 
our constitution. This limitation is, of course, made necessary 
by the different quality and quantity of the sovereignty inherent 
in different governments. For the court to draw analogies from 
the British Parliament's manner of exercising powers of inter- 
nal police, for example, would be manifestly improper ; for 
our legislative has no such powers ; they are not part of its 
sovereignty, its domain. But analogies drawn from the usage 
of England, or France, or Hawaii, if you like, will be proper, so 
long as they concern matters in which our government has the 
same degree of sovereignty as the government from which they 
are drawn. I conceive that with regard to powers conferred 
upon it by the people, through the constitution, there is no 
government on earth which possesses more perfect sovereignty 
— that is, more complete power, more absolute domain — than 
ours. The first rule of interpretation, then, which I deduce 
from the decision of the case of Juilliard vs. Greenman is this : 

In considering the means which may be used in the exercise of 
express constitutional powers, the means used by other govern- 
ments of equal vigor in the same field may determine the propriety 
of the means considered. 

1 Legal Tender Cases, 12 Wallace, 457. 
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The second rule is of greater importance. Whether it will 
be followed, at least in the near future, may be considered 
very doubtful. For fifty years or more we have endeavored to 
interpret the constitution according to the opinions (so far as 
these could be ascertained) which its framers held concerning 
its meaning and effect. Nor has this, until lately, been difficult. 
The reasonable interpretation of its clauses has usually coin- 
cided with these opinions, as we have them in the debates of 
the convention and in contemporaneous writings. 

But there can be little doubt that the framers of the constitu- 
tion did not intend that the government they were founding 
should issue legal tender notes. This point may be regarded 
as settled. 1 In the case of Juilliard vs. Greenman, therefore, 
the court, having by reasonable interpretation found in the con- 
stitution words which impliedly authorize legal tender notes, 
was brought face to face with the question whether the con- 
stitution was always to be construed exactly as it was construed 
a century ago. I am not surprised that in the most crescent, 
progressive, active nation in the world, the answer was No ! 
And from this answer I deduce a second rule of interpre- 
tation : 

When a law of Congress is found, by reasonable interpretation, 
to be a means adapted to the execution of express constitutional 
powers, it will be held valid, notwithstanding evidence that the 
use of such means was not contemplated by the framers of the 
constitution. 

It is difficult to discuss the merits of such a rule. The wor- 
ship of the Fathers, so long our political religion, receives from 
it a severe shock ; though not, by any means, the severest it 
has received in the last twenty-five years. In the extraordinary 
development of this country, it would be difficult and dangerous 
to keep from all development that which should be at the 
foundation of all advance — the constitution of the national 
government. Of the three modes in which law is brought into 
harmony with advancing society, as laid down by Sir Henry 

1 See Bancroft, A Plea, etc., part iii., and the brief of Clarkson N. Potter, Legal 
Tender Cases, 12 Wallace, 457. 
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Maine, one, Equity, is not applicable to our constitution ; x 

another, Legislation, is practically useless in most instances, 

through the difficulty attending amendment ; the third, Fiction, 

would be cut off by a rigid adherence to the ideas of the founders. 

That those ideas are as utterly inadequate to the solution of the 

problems now pressing into notice as they were for those of 

1861, is, I fear, to be demonstrated in the near future. In the 

legal tender cases we may perhaps find a principle which will 

give our constitutional law freedom of motion and the power 

of advance. From this point of view, the guardians in whose 

house the constitution has been wounded may after all be wise 

and trusty, and the wounds such as are inflicted by skilful 

surgeons — wounds which restore crippled limbs to usefulness 

and enable the lame to walk. 

Harry Harmon Neill. 

1 Although the case of Loan Association vs. Topeka, 20 Wall., 655, may be con- 
sidered a step towards this method of development. 



